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PRESIDENT’S PAGE 

O* FEBRUARY 20, 1951, years of 

effort to bring about adequate hous- 

ing for the courts of this county were 

rendered merely an idle gesture; for on 

that day the Board of Supervisors, by a 

3-2 vote, entirely abandoned its carefully 

planned and judicially approved program 

to build Superior and Municipal Courts 

buildings on Temple Street between 

Broadway and Grand Avenue. Up to the 

H. F. Selvin moment of abandonment the county had 














expended well in excess of three million dollars on the project. 
It was legally obligated for much more as the additional plans for 
which the county had contracted were complete and had been 
approved, thus establishing the county’s liability to pay the archi- 
tects for their services. 


This waste of public money was sought to be justified by the 
claim that the Temple Street sites, acquired at a cost of nearly 
two million dollars, would be used to provide the finest civic center 
parking facilities in the country. But the resolutions actually 
adopted by a bare majority of the Supervisors designated the land 
as sites for public buildings (other than courthouses) but, im 
the meantime, to be used for parking. The inference seems plain 
that the parking argument was merely sweetening a very bitter 
pill for the taxpayers; and that no permanent facilities of the sort 
talked about (three or more levels of parking floor) were actually 
intended. 


It was also said, by those who urged abandonment on the Su- 
pervisors, that the large sums expended and obligated for achi- 
tectural services would not really be wasted, since they could be 
made up by economies of construction on a new site. But the 
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economies suggested go to the design of the structures—economies 
which could be effected on any site. Whatever may be the ulti- 
mate design agreed upon, the cost of the building would be the 
same on either site. That cost is necessarily increased by the 
amounts expended for the now jettisoned plans. 

To that ultimate cost must also be added the amounts needed to 
acquire a new site. The one suggested—the west side of Broad- 
way between Temple and First Streets—it was estimated almost 
one year ago would cost, including demolition of buildings and 
grading required by the hill on the back of the property, about 
$2,500,000.00. In view of the increased inflationary trend since 
then it is fair to assume that the actual cost, if and when, will 
be considerably more. For a new building at that location, wholly 





new plans will have to be obtained—involving expenditure of an- 
other million or so. If this county is ever to get a proper court- 
house it seems too clear for argument that its total cost will be 
from three to five millions of dollars more than would have been 
the cost of the same structure on the Temple Street site. 

The reasons given for the action are far from satisfying and 
lead to the suspicion that the real purpose behind the move was 
complete abandonment of any courthouse program whatever. 
Whether or not that suspicion be correct, it is manifest that ade- 
quate housing for our courts will not be had for many years 
beyond the time when it would have been available under the 
abandoned program. The proceedings for acquiring a new site 
will certainly take as long as those by which the Temple Street 
location was procured. The drafting of entirely new plans is a 
matter of years, rather than months. Based on past experience, 
it seems likely that not less, and very possibly more, than three 
years will be needed to bring a new project to the same point 
which the old one had reached when it was abandoned. 

The situation thus created poses a challenge to our Association. 
Recognizing that reasonable persons can and do honestly differ 
over the relative merits of the various sites, we nevertheless can 
all agree on the urgent need for adequate court housing on one or 
the other site. We must, therefore, persevere in our efforts— 
efforts which began over ten years ago—to bring about satisfac- 
tion of the need. To that end, the Board of Trustees has au- 
thorized enlargement of the Courthouse Committee and directed 
(Continued on page 295) 
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THE PAROL EVIDENCE RULE 


(Can “No” Mean “Yes” in California?) 
By Harnard Pettus Hoose* 


THE PROBLEM: 
HIS report is not concerned with 
the phenomenon peculiar to femi- 
ninity which manifests itself as an 
explicit negative actually implying an 
affirmative. It is stipulated that in that 
field ““No” can mean “Yes.” 
This is a discussion of a facet of the 
parol evidence rule. That is the legal 
Pandora's box which has been described 





as neither limited to things oral nor a 


Harnard P. Hoose 


rule of evidence, and as several rules 
rather than a single one.! 


In 1899, Justice Oliver Wendell Holmes wrote: 

“I do not suppose that you could prove, for purposes 
of construction as distinguished from avoidance 
that the parties to a contract orally agreed that when 
they rel five hundred feet it should mean one hun- 
dred inches, or that Bunker Hill Monument should 
signify Old South Church.’ 

The judge’s comforting conclusion has been challenged re- 
cently by a legal scholar who observed that 500 feet might mean 
100 inches if the advocate could persuade the court and jury to 
that effect, although ‘‘the corroboration of a written code signed 
by the other party or of some special custom or usage” might be 
required. 

But apart from academic fencing, what are the rules of the 
contest for the harassed attorney in the local arenas? Given the 
express contract in which the opponent has said “yes,” how is 
the lawyer to fend off evidence that “No” was intended? 


In California, the core of the parol evidence rule is codified 


*Mr. Hoose is a graduate of School of Law, University of Southern California, 
and is associated with the firm of O'Melveny & Myers. During 1949-50 Mr. Hoose 
was law clerk to Justice Douglas L. Edmonds, Supreme Court of California, and 
served as an Instructor in Law, Hastings College of Law. 

19 Wicmore, Evipence, §2400, p. 5 (3d Ed. 1940). 

*Holmes, The Theory of Legal Interpretation, 12 Harv. L. Rev. 417, 420 (1899). 

33 Corpin, Contracts, $579, p. 254 (Ist Ed. 1950). 
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in Section 1856 of the Cope or CriviL ProcepuRE which pro- 
vides : 

“When the terms of an agreement have been reduced 
to writing by the parties, it is to be considered as con- 
taining all those terms, and therefore there can be be- 
tween the parties and their representatives, or successors 
in interest, no evidence of the terms of the agreement 
other than the contents of the writing, except in the 
following cases: 

“1. Where a mistake or imperfection of the writing 
is put in issue by the pleadings; 

“2. Where the validity of the agreement is the fact 
in dispute. 

“But this section does not exclude other evidence of 
the circumstances under which the agreement was made 
or to which it relates, as defined in Section eighteen 
hundred and sixty, or to explain an extrinsic ambiguity, 
or to establish illegality or fraud. The term agreement 
includes deeds and wills, as well as contracts between 
parties.” 

A related code section is 1858 of the Cope or Civit Pro- 
CEDURE, which states: 

“In the construction of a statute or instrument, the 
office of the judge is simply to ascertain and declare 
what is in terms or in substance contained therein, not 
to insert what has been omitted, or to omit what has 
been inserted; and where there are several provisions 
or particulars, such a construction is, if possible, to be 
adopted as will give effect to all.” 

And Section 1860 of the Cope or Civit Procepure provides: 

“For the proper construction of an instrument, the 
circumstances under which it was made, including the 
situation of the subject of the instrument, and of the 
parties to it, may be shown, so that the judge be placed 
in the position of those whose language he is to inter- 
pret.” 

There, its burnished surface reflecting the glittering generality 
described by Stuart Chase,* is our contractual shield of the 
parol evidence rule. Let us take it up and advance upon the 
foe who claims that Bunker Hill Monument did indeed signify 
Old South Church. 


‘Cuase, Tue Tyranny or Worvs (Harcourt, Brace & Co., Inc., New York), 
(1938). 





ww. 
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PAROL EVIDENCE RULE NO DEFENSE 
AGAINST REFORMATION OR RESCISSION: 


Under sub-section 1 and the first part of sub-section 2 of 
Section 1856 of the Cope or Crvit Procepure, the use of evi- 
dence apart from the terms of the agreement is permissible for 
the purpose of reforming or rescinding the agreement, and 
where a defense against specific performance is involved. Thus 
where suitable allegations and a prayer for reformation or rescis- 
sion are present, extrinsic evidence is in order. 

“Except in suits for the rescission or reformation of 
contracts, or where a suit for specific performance is 
resisted on the ground of mistake or fraud, the 
[parol evidence rule] . . . is as fully applicable to 
suits in equity as to actions at law,’”® 

It will be noted that reformation invades or limits the parol 
evidence rule, as follows: 

“The right of reformation wherever allowed is neces- 
sarily an invasion or limitation of the parol evidence 
rule. . . . This is fully recognized so far as executed 
transactions are concerned irrespective of whether the 
relief sought is rescission or reformation, and also 
whether the question concerns the rescission of execu- 
tory contracts.’’® 

The mere fact that reformation might be justified does not 
permit the use of parol evidence to contradict a contractual pro- 
vision, where the pleadings are not framed upon a theory of 
reformation. Illustrating this point is one case’ in which the 
heirs petitioned to have letters of administration revoked. One 
of the grounds successfully urged by them was that the adminis- 
trator’s personal interests conflicted with his position as adminis- 
trator. A phase of the controversy turned upon the meaning of 
a written contract in which the administrator, then acting as 
executor of the will of decedent’s wife, agreed to make certain 
payments to decedent. The language in question was to the 
effect that the arrangement was “in full settlement of all claims 
of every kind and nature against said [administrator], either 
personally or as executor.” 

The administrator attempted to use extrinsic evidence to show 


53 Wituiston, Contracts, §631, pp. 1813-14 (Revised Ed. 1936). 
*5 Wiuuiston, Contracts, $1552, p. 4350 (Revised Ed. 1937). 


7Estate of Watterson, 130 C, A. 741, 20 P. 2d 772, 774 (1933). 
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that the agreement to make certain payments to the then surviv- 
ing husband (the decedent here) was to operate only during the 
husband’s lifetime. 

In affirming the trial court’s order revoking letters of adminis- 
tration, the appellate court cited the parol evidence rule embodied 
in Section 1856 of the Cope or Crvit Procepure, and held that 
parol evidence was inadmissible to contradict the written instru- 
ment. Moreover, the court refused to permit the use of parol 
evidence to reform the contract on the ground that such relief 
had not been sought, stating: 

“Of course, we are not called upon to rule that the 
evidence offered and excluded would not be admissible 
in an action to reform the contract. . . . This is not 
such an action and in this probate proceeding the testi- 
mony was properly ruled out.” 

Another case® illustrates the application of the rule allowing 
extrinsic evidence where the pleadings have included allega- 
tions and a prayer supporting reformation. 

These cases exemplify the results of inclusion or omission of 
pleadings and prayers for reformation in actions for general 
contractual relief. Such pleadings, where proper, dent the shield 
of the parol evidence rule. In such cases, counsel can resist 
proof that “black’’ meant “white” only with extrinsic evidence 
of contrary import. 

One older case® has been found in which parol evidence was 
admitted in effect to reform a contract, although no prayer for 
reformation was present. There, a litigant was allowed to prove 
by extrinsic evidence that a written provision for sale of “twenty 
cars, more or less” in fact meant “nine carloads of oranges.” 
The court observed : 

“It is clear that if the pleadings had been properly 
framed, the court would have been entirely justified in 
reforming the said written contract.” 

Thus the parol evidence was permitted to contradict the con- 
tractual terms simply because the evidence would have justified 
reformation. The case apparently is discredited by later de- 
cisions. 

‘Palma v. Leslie, 6 C. A. 2d 702, 708, 45 P. 2d 391 (1935) 


( : 
*Hills v. Edmund Peycke Co., 14 C. A. 32, 38, 110 P. 1088 (1910). 
(Continued on page 313) 
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BOARD OF TRUSTEES APPROVE 
LOYALTY OATH BILL 


At a meeting of the Board of Trustees of the Los Angeles Bar 
Association held on March 6, 1951, the following resolution was 
adopted concerning the bill requiring loyalty oaths for attorneys 
(Senate Bill 1666) : 

“RESOLVED THAT the Board of Trustees of Los Ange- 
les Bar Association hereby records approval of Senate 
Bill 1666 and that the action of the Board be published in 
the Bar BULLETIN.” 

Senate Bill 1666 is an Act to add Article 10 to the Business 
AND PROFESSIONS CobE requiring every member of the State Bar 
of California, active or inactive, to file with the Board of Gov- 
ernors of the State Bar the following affidavit, subscribed and 
sworn to (or affirmed): 


TO ecg cetens eae , do solemnly swear (or affirm) 
that I will support and defend the Constitution of the 
United States and the Constitution of the State of Cali- 
fornia against all enemies, foreign and domestic; that I 
will bear true faith and allegiance to the Constitution of 
the United States and the Constitution of the State of 
California; that I take this obligation freely, without any 
mental reservation or purpose of evasion; and that I will 
well and faithfully discharge the duties upon which I am 
about to enter. 

“And I do further swear (or affirm) that I do not ad- 
vocate, nor am I a member of any party or organization, 
political or otherwise, that now advocates the overthrow 
of the Government of the United States or of the State 
of California by force or violence or other unlawful 
means; that within the five years immediately preceding 
the taking of this oath (or affirmation) I have not been 
a member of any party or organization, political or other- 
wise, that advocated the overthrow of the Government of 
the United States or of the State of California, by force 
or violence or other unlawful means except as follows: 


(If no affiliations, write in the words ‘No E xceptions’ ) 
and that during such time as I am a member of the State 
Bar of California, I will not advocate nor become a mem- 
ber of any party or organization, political or otherwise, 
that advocates the overthrow of the Government of the 
United States or of the State of California by force or 
violence or other unlawful means.” (Section 6175.) 

Any member of the State Bar who fails to file such an oath 
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shall be suspended from membership in the State Bar until he has 
filed (Section 6176) ; and no person shall be granted a license to 
practice law in California until he has filed such an affidavit (Sec- 
tion 6177). 

Every person who states in the required affidavit as true, any 
material fact which he knows to be false, is punishable by im- 
prisonment for not less than one nor more than fourteen years 
(Section 6178), and everyone having filed such an affidavit, who, 
while a member of the State Bar of California, advocates or be- 
comes a member of any party or organization, political or other- 
wise, that advocates the overthrow of the Government of the 
United States by force or violence or other unlawful means, is 
guilty of a felony, and punishable by imprisonment for a period of 
not less than one nor more than fourteen years. (Section 6179.) 





BOARD OF TRUSTEES’ STATEMENT 
RE COURTHOUSE SITE ACTION 


The Board of Trustees of the Los Angeles Bar Association 
and the Association’s Committee on New County Courthouse de- 
sire to emphasize that the action just filed is not to be construed 
as an effort to force selection of any particular courthouse site. 
Our only purpose is to bring about the provision of suitable quar- 
ters for the courts on one site or another as speedily as possible. 
Los Angeles County—one of the richest and most populous in the 
world—has suffered far too long the handicap and disgrace of 
obsolete, inadequate and dilapidated court housing. A careful 
study of the present situation has convinced us that the difference 
of opinion on the Board of Supervisors is such as to make it 
unlikely that there can be mustered the two-thirds majority neces- 
sary for approval of some of the proceedings which must be had 
to bring about immediate construction of court quarters. The 
only quick solution appears to us to be a court order which would 
force the Supervisors to agree on some plan at once. We are 
seeking only to bring about that agreement now instead of several 
years from now. Whether the plan which the Board of Super- 
visors adopt be the one on which several million dollars have 
already been spent on Temple Street or the recently proposed move 


to Broadway we do not now say. 
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THE BANKER’S LIEN IN CALIFORNIA: 
ITS EXTENT 


By Martin Gendel* 

HE average business man dealing 

with his bank probably gives very 
little thought to the existence of two 
rights which can be asserted by the 
depositary; the right of offset and 
the right of seizure under a claim 
of lien. The exercise of these rights 
requires a condition precedent ; there must 
be a debt owing from the depositor to 
the bank. Offset is a relatively simple 
Martin Gendel right to define, since it is ordinarily lim- 





ited to the power of a bank to keep for itself moneys on deposit 
in a savings or commercial account. . Analogous to a counterclaim 
in a lawsuit and vaguely based on an equitable lien theory, this 
right developed over the years primarily because courts have held 
that once the business man makesa deposit in a bank the money 
belongs to the bank and the depositor is a creditor to the extent of 
the deposit. Where the bank makes a loan to the depositor, it is 
his creditor to that extent; and when the loan is called, the bank 
may offset the money on deposit against the money owed by the 
depositor to the bank, there being an obvious relationship of mutual 
credits and offsets.! 

The right of seizure under a claim of statutory lien, commonly 
denominated a “banker’s lien,” is not so simply analyzed or de- 
scribed. Leading cases in California? attribute this right to the 
law merchant, and point out that our statutory enactment thereof 
does not extend the commercial law but merely paraphrases it: 
“A banker has a general lien, dependent on possession, upon all 
property in his hands belonging to a customer, for the balance 


*Mr. Gendel graduated from University of California at Los Angeles and_ received 
his LL.B. from the University of California. He specializes in matters involving 
bankruptcy and insolvency and is a member of the firm of Gendel & Raskoff in Los 
Angeles. 

1Gonsalves v. Bank of America, 16 C. 2d 169, 173 (1940): “. . The so-called 
‘lien’ of the bank on the depositor’s account or funds on deposit is not technic: ally a 
lien, for the bank is the owner of the funds and the debtor of the depositor, and the 
bank cannot have a lien on its own property. The right of the bank to charge the 
depositor’s fund with his matured indebtedness is more correctly termed a right of 
setoff, based upon general principles of equity.” 

Setoft is also recognized in bankruptcy. (BANkruptcy Act §68a.) 

2Arnold v. San Ramon Valley Bank, 184 Cal. 632, 635 (1921); Berry v. Bank 
of Bakersfield, 177 Cal. 206, 209 (1918). See also, Continental Nat. Bank v. Moore, 
299 Fed. 270, 272 (9th Cir. 1927). 
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due to him from such customer in the course of the business.” 
(Cay. Civiz Cope §3054.) Simply illustrated, the lien operates 
as follows: the depositor hands the bank a note payable to him 
by A for $1,000.00 and instructs the bank to collect this note from 
A and deposit the proceeds in his commercial account; concur- 
rently, with no money in his account, he requests the bank to allow 
him to draw checks on his account to the extent of $500.00. The 
bank now has acquired a lien upon the note or its proceeds to the 
extent of the loan of $500.00, i.e., the bank has the note (prop- 
erty) of its depositor in its possession and it has extended credit 
thereon (which is the business of a bank) and may look to the 
note for repayment, even though there is no special or existing 
lending agreement in any way hypothecating the note as security. 

The statutory banker’s lien is most significant when the rights 
of creditors intervene, perhaps through attachment, state receiver- 
ship, assignment for the benefit of creditors, or a bankruptcy pro- 
ceeding. Historically, our leading California cases* evidence a 
clear recognition of the commercial law limitations upon the lien 
of a bank, and the latest pronouncement of an appellate court* 
seems to indicate that the rights of creditors will receive serious 
consideration whenever the bank attempts to assert the powers 
contained in the broad language of Ca. Criviz, Cope §3054. 
Analysis of the cases denying the existence of the lien even though 
the bank held property of the depositor and had extended credit 
to him, indicates a reliance upon factual situations wherein the 
property (whether it be notes, accounts receivable, shares of 
stock, or even money itself, if in escrow or on special deposit) 
was specially contracted to the bank for a definite purpose. Con- 
tinuing the foregoing example, assume that the depositor, instead 
of arranging for an overdraft of $500.00, entered into a written 
lending arrangement whereby he signed an agreement assigning 
the note for $1,000.00 as security for the repayment of the loan 
of $500.00 and then overdrew his account to the extent of $200.00 
beyond the $500.00. The broad language of Civu, Cope $3054 

3Berry v. Bank of Bakersfield, 177 Cal. 206 (1918) (Banker holding securities of 
depositor as security for one debt has no lien upon them for the payment of other 
claims); Anglo-Californian Bank v. Grangers’ Bank, 63 Cal. 359 (1883) (Bank cannot 
refuse to permit transfer of own stock at direction of debtor- shareholder); Powell 
v. Bank of America, 53 C. A. 2d 458 (1942) (Bank, as escrow holder, cannot violate 
instructions of principal to transfer funds to X, a debtor of the bank); Della v. 
Home Bank of Porterville, 105 Cal. App. 106 (1930) (Bank cannot exercise alleged 


lien upon sum received for sale of chattel belonging to debtor-depositor where sale 
of chattel to bank was in violation of Cart. Civit Cope §3440). 


*Engleman v. Bank of America, 98 A. C. A. 509 (July 7, 1950). 
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would lead one to assume that the note would be security for the 
repayment of the $200.00 as well as the $500.00—the note is prop- 
erty in the possession of the bank, and the bank has extended 
credit. But, perversely, the cases indicate that a special contract 
exists and the note cannot be held by the bank beyond the con- 
tracted amount—$500.00.° Obviously, the banks have sought to 
enforce their lien right under Civi, Cope §3054 wherever possible, 
since it gives them priority over other creditors of the depositor, 
without the danger of having the seizure set aside as a voidable 
preference. The apparent justification for the limitation of the 
lien arises from the reasoning in a line of cases asserting that if 
the bank holds property, such as a note, for a special purpose, 


to-wit, repayment of a specific loan, there is a mode of dealing ° 


inconsistent with the existence of a general lien. In this connec- 
tion, two observations based on pertinent California cases would 
appear to be in order; first, in no instance did the special contract 
provide for the exclusion of the bank’s lien rights beyond the 
specific extension of credit; and, second, why should the courts 
protect the depositor and his creditors as to surplus remaining 
where a special lending agreement exists, but enforce the bank’s 
lien where the extension of credit is made without a writing? 
Either the bank should have a broad possessory lien whenever the 
depositor owes it money, or else the bank’s lien is limited to 
instances in which it extends credit in reliance upon specific prop- 
erty in its possession, without regard to the execution of any con- 
current written agreement. 


The problems hereinabove discussed are highlighted in a recent 
case decided by the United States Court of Appeals for the Ninth 
Circuit.’ In this case the depositor borrowed money on written 
agreements entered into with the bank wherein no security was 
provided except for some real property owned by the depositor. 
The depositor received no other extensions of credit except those 
contained in the written agreements. The depositor ran into 


*Berry v. Bank of Bakersfield, 177 Cal. 206 (1918); Reynes v. Dumont, 130 U. S. 
354 (1889). 

®Reynes v. Dumont, 130 U. S. 354 (1889). 

TGoggin v. Bank of America, 183 F. 2d 322 (9th Cir. 1950). If the author of the 
instant article occupies any fiduciary relationship to the reader, the doctrine of full 
disclosure compels the admission that the author represented the reorganization re- 
ceiver—the unsuccessful party—in this litigation. The writer is still unconvinced, 
but hopes that his bias is not disabling. 
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financial difficulties and determined to reorganize under the pro- 
visions of the Bankruptcy Act. This decision was communicated 
to the bank the day before the papers were filed. The bank 
promptly offset over $160,000.00 in cash on deposit and seized 
almost $180,000.00 of notes turned over to the bank for collection, 
the proceeds from which were to have been deposited in the 
commercial account of the depositor. The reorganization re- 
ceiver admitted the validity of the offset of the cash on deposit 
but contested the right of the bank to hold the notes and the 
proceeds therefrom in reliance upon Civi, Cope §3054. It is 
significant that the bank had a specific lending agreement which 
did not include any rights involving the notes; further, the court 
found that no immediate credit had been extended in reliance upon 
these notes. 


The court ruled that the rights of creditors were “frozen” as 
of the time the reorganization petition was filed. The receiver 
argued that the notes were then held by the bank, as agent, for 
the special purpose of collection by the bank; but the bank suc- 
cessfully contended that under Civit, Cope §3054 it had a banker’s 


(Continued on page 310) 
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Brothers--9n-Law 


By George Harnagel, Jr., Associate Editor 


VER 100 new lawyers were re- 

cently admitted to practice before 
the Courts of the State of Michigan and 
the United States District Court in 
an impressive, joint ceremony attended 
by members of both the state and the 
federal judiciary, the deans of the law 
schools located in that state and mem- 
bers of the bar. This innovation in ad- 





mission procedure should recommend 


George Harnagel, Jr. 


itself to the careful attention of the 
members of the bench and bar in other states. 


* * * 

The Minnesota State Bar Association provides a weekly 
column, “It’s the Law,” to newspapers in that state. It is 
currently appearing in 138 weeklies and 12 daily newspapers. 

os -@ 


Both the Vancouver, B. C., and the Victoria, B. C., Bar 
Associations have recently inaugurated a Legal Aid Project. 
* x * 

The Akron Bar Association this past winter has put to use 
some of the billboard advertising space in and around that 
city which would otherwise have been vacant. The message 
posted read: “Know Your Legal Rights . . . Consult 
Your Lawyer . . . Sponsored in the Public Interest by 

the Akron Bar Association.” 
* x * 

The City of London has announced that a summer course 
in English law and comparative law will be offered from July 
23rd to August 17th, open to American students of law and 
attorneys. 

x *« 
Former United States Senator Claude Pepper, who was re- 


called to private practice some months ago by vote of his con- 
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stituents, has announced the opening of law offices in Tallahassee 
and Washington. 


*x * * 

The Board of Governors of the Florida Bar Association has 
announced that it“. . . looks with disfavor upon attorneys 
paying extra compensation for listings in telephone, city and 
comparable directories over and above the regular charge 
made for regular subscribers, provided that there is no objec- 
tion to listing each individual attorney of a firm in the classi- 
fied section of said directories.” 

* 2 & 

The Missouri Bar is sponsoring important legislation before 
the state legislature. This includes a Judicial Retirement Plan 
and a new Evidence Code. 





PRESIDENT’S PAGE 

(Continued from page 282) 
it to continue in every proper way our endeavors to bring a 
courthouse project to successful fruition. I bespeak your active 
and enthusiastic support of those efforts. HERMAN F. SELVIN. 


et PPPS eeeesecesreseseeesssesesesseseseseseseeeeee, 
° 
© - 


ADVANTAGES OF Are you and your clients familiar 
with the many advantages of 
employee benefit plans in the 


" pension and profit-sharing 
CHSCOH fields? California Trust Company 


has handled such plans as 


° trustee for over 12 years. During 
G. 70 a this time we have worked out 
many types of plans with attorneys, 
7 employers and underwriters. 
Summaries of suggested plans or 
Sharing detailed recommendations can 


be prepared under your supervision. 
Your clients will welcome full 


VUSES information. Call today for 
complete details. 


CALIFORNIA TRUST COMPANY 


(OWNED BY CALIFORNIA BANK) 
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MIchigan 0111 © 629 South Spring Streete Trust Service Exclusively ¢ 
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SELECTED BIBLIOGRAPHY ON 
EMERGENCY ECONOMIC CONTROLS* 


By Earl C. Borgeson** 


Once again the lawyer has emergency controls to contend with. 
Where can he find WSB Regulation 5? What is the text of 
NPA Order M-7? In general, the background of the current 
controls is to be found in the World War II economic control 
material. However, the practitioner will find of current interest 
the following articles on the Defense Production Act of 1950: 
Danzig, A. L.—Prepare Now for Government Controls to Come. 

28 Taxes 1045-48; and 1 Lasor Law Journat 1113-16 
(November, 1950). 

Defense Powers and Controls—1950. In 13 N.A.M. Law DiIcEst 
1-20 (December, 1950). 

The Exculpatory Provisions of the Defense Production Act of 
1950. 64 Harvarp Law Review 456-64 (January, 1951). 

Field, R. H. Economic Stabilization Under the Defense Produc- 
tion Act of 1950. 64 Harvarp Law Review 1-26 (Novem- 
ber, 1950). 

Frey, D. S. Maintaining Democratic Processes During Wartime 
Economic Controls. 36 Vircinta Law Review 741-51 
(October, 1950). 

Frey, D. S. Maintaining Economic Freedom Under the Defense 
Act of 1950. 18 UNiversity oF Cuyicaco Law ReEvIEw 
218-63 (Winter, 1951). 

The official sources in which the regulations under Defense Pro- 
duction Act of 1950, are to be found, are: The Unitep States 
Cope, Title 50, War Appenpix, for legislative authority ; the Con- 
GRESSIONAL Recorp, for legislative intent; and the Cope or FeEp- 
ERAL REGULATIONS and the FEDERAL RecistTeER for the administra- 
tive orders, rules, and regulations. The lawyer will frequently 
find these same materials in more useable form in unofficial publi- 
cations. 

GENERAL 

Bureau of National Affairs. Unitep States Law WEEKLY. 
Weekly by air mail, contains United States Supreme Court 

*Full bibliography of emergency economic controls may be found at the Reference 
Desk of the Los Angeles County Law Library. 


** Assistant Reference Librarian, Los Angeles County Law Library. 
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opinions, text of important legislation, and digests of current 
administrative orders and decisions. 


Commerce Clearing House. EMERGENCY CONTROLS, DEFENSE 
Propuction Act oF 1950, With ExpLANaTion. Pamphlet 
with text of act and comments. 

UNITED STATES CODE CONGRESSIONAL AND ADMINISTRATIVE 
SERVICE. Pamphlet service with text of all public laws, com- 
ments, congressional reports, and administrative regulations 
and orders. 


CREDIT CONTROLS 


Bureau of National Affairs. FEpERAL Controis. Bi-weekly 
loose leaf (air mail). 


Commerce Clearing House. ConpiITIONAL SALE CHATTEL Mort- 
GAGE SERVICE. Consumer credit regulations. 
Consumer credit, real estate and defense loan controls. 
French, W. B. Reimposition of Credit Controls. 4 CONFERENCE 


ON PERSONAL FINANCE Law QUARTERLY Report 7 (Fall, 
1950). 





over 47 Years experience 


e PROPERTY MANAGEMENT 
e SALES AND LEASES 
e APPRAISALS 


e INSURANCE 
e LOANS 


R. A. ROWAN & GO. 


ESTABLISHED 1904 
ROWAN BUILDING 
458 SOUTH SPRING STREET 
TRINITY 0131 
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McCarthy, J. P. Regulation “W” again. 4 CONFERENCE ON 
PERSONAL FINANCE LAW QuaARTERLY Report 5-7 (Fall, 
1950). 

Prentice-Hall. Report, National Defense Edition. Weekly news- 
letter, cumulated quarterly. 

Wiesner, R. O. New Federal Credit Controls effective Septem- 
ber 18. 1-4 CONFERENCE ON PERSONAL FINANCE Law Quar- 
TERLY Report 1-5 (Fall, 1950). 

PRICES AND RENT 

Commerce Clearing House. EMERGENCY BusINEsS CONTROL 
Law Reporter. Daily, air mail. 

Commerce Clearing House. Feperat Rent LAw AND REGULA- 
TION—1949. Pamphlet with law, regulations, questions and 
answers. 

Prentice-Hall. Report, National Defense Edition, supra. 


PRODUCTION—PRIORITIES—ALLOCATION 
3ureau of National Affairs. FEDERAL CONTROLS, supra. 
Commerce Clearing House. EMERGENCY BUSINESS CONTROL, 
Law Reporter. Priorities volume, supra. 
United States Department of Commerce. Field Service. Bulle- 
tin of Commerce. Published in Los Angeles, semi-monthly, 
contains gist of national production authority orders and pro- 


cedures. 
WAGES 


Bureau of National Affairs. Lasor RELATIONS REPORTER. 
sinder 6, Wages and Hour Manual. 
Commerce Clearing House. 2 Lasor Law REporTER. 


Prentice-Hall. MANPOWER AND WAGE-SALARY CONTROL, SERVICE. 


Perry eee 


of Good Cheer—Condolence—Congratulations or for any occasion 


Phone and Charge It... 
MAdison 6-5511 


Broadway Florist 


218 WEST FIFTH STREET 
BETWEEN SPRING STREET AND BROADWAY 
Flowers Telegraphed to Any City in the World 
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Section 953.1 
Probate Code 


Many attorneys use the practical method 
provided under Section 953.1 of the 
Probate Code for disposing of contingent 
claims against estates in probate. 


The simple procedure set forth elimi- 
nates, in many cases, necessity of keeping 
an estate open for an indefinite period. 


The results of our favorable experience 
with trusts created under this section are at 
the service of Attorneys. We welcome your 


inquiry. 
ECURITY- FIRST 
NATIONAL BANK 


OF LOS ANGELES 


Head Office: 6th & Spring Streets, Los Angeles 


We act as Executor of estates as small as $1000 
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COMMITTEES ANNOUNCED 
Herman Selvin, President, and the Board of Trustees of the 
Los Angeles Bar Association announce the appointment of the 


following committees for the ensuing year: 


COMMITTEE ON ADMINISTRATIVE LAW 


A. Maurice Rogers, Jr., Chairman 
Cornelius W. McInerny, Jr., Board Member 


Roger Arnebergh Francis H. O'Neill 
Arthur C. Baker Gerald P. Rosen 

Deane F. Johnson Charles E. Stimson, Jr. 
J. Stuart Neary Julius Wattenmaker 


CoMMITTEE ON ADMINISTRATIVE LAW 
AUXILIARY COMMITTEE 


E. Talbot Callister Jertram L. Linz 
William F. Clements Richard B. Newton 
Milnor E. Gleaves Jehn T. Pigott, Jr. 
Arthur D. Guy, Jr. Ira M. Price II 
James D. Harris 3 Wm. French Smith 


Gordon K. Wright 


COMMITTEE ON ARBITRATION 
Donald A. Odell, Chairman 


Allyn Barber, Board Member 


Brinton N. Bowles George W. Loring 
Elwood Bowles Albert Mosher 
Rex Hardy Elliott H. Pentz 
Maurice J. Hindin Arlo D. Poe 


Bruce Wallace 


COMMITTEE ON THE BULLETIN 
Chester I. Lappen, Chairman and Editor 
William P. Gray, Board Member 


William A. Cruikshank, Jr. John C. Morrow 
Harry L. Gershon Sennett Priest 
George Harnagel, Jr. E. Spurgeon Rothrock 


Edward C. Jones Philip F. Westbrook, Jr. 








STATE-WIDE 


TITLE SERVICE 


Mr. Attorney— 

Through our Inter-County Department at 
530 West Sixth Street you may place your order 
for title service on real property located any- 
where in California, be it anything from an 
ownership report to an order for a policy of 


title insurance. 


Orders so placed will receive prompt, effi- 


cient and courteous attention. 


To save time just call TR 6111. 


SECURITY TITLE 


INSURANCE AND GUARANTEE COMPANY 
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COMMITTEE ON Civit SERVICE EXAMINATIONS 
Honorable William B. Neely, Chairman 
W. I. Gilbert, Jr., Board Member 


James D. Garibaldi John W. Preston, Jr. 
Percy V. Hammon Peery Price 
Cameron L. Lillie Albert E. Wheatcroft 
Pat A. McCormick Eugene D. Williams 


COMMITTEE ON CONSTITUTIONAL AMENDMENTS 
Paul R. Hutchinson, Chairman 
Henry L. Knoop, Board Member 


Roy W. Dowds John O. Paulston 
William C. Farrer Howard F. Shepherd 
James Neil Hastings Arch R. Tuthill 
George M. Henzie Sharp Whitmore 


Emmet H. Wilson, Jr. 


COMMITTEE ON CONSTITUTIONAL RIGHTS 
William Jennings Bryan, Jr., Chairman 
Allyn Barber, Board Member 


Col. John F. Aiso Edward L. Compton 
William Rhodes Hervey, Jr. Leo K. Gold 

Lauren M. Wright Thomas L. Griffith, Jr. 
Robert B. Ballantyne Robert P. Hastings 
Warren H. Biscailuz Lawrence J. Larson 


COMMITTEE ON CORPORATIONS 
Wm. Howard Nicholas, Chairman 
Ross C. Fisher, Board Member 


Knox Farrand Richard M. Thompson 
Arthur E. Freston Raymond Tremaine 
William G. Robertson R. F. Wade, Jr. 
George W. Tackabury Herbert V. Walker 


Arthur B. Willis 


COMMITTEE ON CRIMINAL APPEALS 
Blase A. Bonpane, Chairman 
Henry L. Knoop, Board Member 


Ronald G. Cameron Peter E. Giannini 
Phil H. Curry Alden G. Pearce 
Albert S. Friedlander William F. Peters 


Allen E. Susman 





W 
Ps 
Be 
S| 


Ri 
W 
St 


L 





Aprit, 1951 


COMMITTEE ON CRIMINAL LAW AND PROCEDURE 
S. Ernest Roll, Chairman 
Grant B. Cooper, Board Member 


Walter N. Anderson Jackson A. Jordan 
Paul Angelillo Henry E. Kappler 
Sernard Brennan Bernard B. Laven 

Spencer L. Halverson Llewellyn J. Moses 


Boyd Taylor 


CONTINUING EDUCATION OF THE BAR 
Rufus Bailey, Chairman 
Ross C. Fisher, Board Member 


Reid R. Briggs Brenton L. Metzler 
Walter Ely Austin H. Peck, Jr. 
Stephen M. Farrand Andrew O. Porter 
Jacob J. Lieberman Richard K. Yeamans 


FEDERAL CRIMINAL CourT DEFENSE COMMITTEE 
Maurice Norcop, Chairman 
Burdette J. Daniels, Board Member 


Dan T. Brennan Stanley Jewell 

David H. Cannon Jerome J. Mayo 
Sidney A. Cherniss Edward J. O’Connor 
Vernon L. Ferguson Jack W. Hardy 
Lasher B. Gallagher John C. McHose 
Leonard S. Janofsky Robert M. McManigal 


Claude B. Morton 


COMMITTEE ON FEDERAL RULES AND PRACTICE 
J. E. Simpson, Chairman 
Jackson W. Chance, Board Member 


William H. Brainerd Hubert F. Laugharn 
Lasher B. Gallagher Leonard S. Lyon 
Arthur D. Guy, Jr. Arthur E. Schifferman 


GoLF COMMITTEE 
Thomas W. Hughes, Chairman 
Grant B. Cooper, Board Member 
Stanley N. Gleis Saul N. Rittenberg 
3ruce Murchison William A. C. Roethke 
Victor P. Showers 
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COMMITTEE ON INSURANCE 
Sigurd E. Murphy, Chairman 
Stevens Fargo, Board Member 
William C. Brennan William H. Levit 
O. L. Frost, Jr. Don F. Tyler 


COMMITTEE ON CHRISTMAS JINX ParRTy 
Richard R. Rogan, Chairman 
Kenneth N. Chantry, Board Member 


C. C. Dillavou Joseph L. Hebbert 
Stephen M. Farrand David M. Hoffman 
Laurence R. Grannis George R. Larwill 
Hugh L. Macneil J. Robert Meserve 
Hon. Lowell Matthay Robert M. Newell 
David Mellinkoff Max L. Raskoff 
Stephen J. Grogan Hon. Philip H. Richards 


Anna Zacsek 


COMMITTEE ON THE JUDICIARY 
Hubert T. Morrow, Chairman 
Jackson W. Chance, Board Member 


Frank B. Belcher Michael G. Luddy 
Herbert Freston Clarence B. Runkle 
Guy Knupp Stuart M. Salisbury 
Dana Latham Irving M. Walker 


Alfred Wright 


COMMITTEE ON JUDICIAL CANDIDATES 


Richard A. Turner, Chairman 


H. Eugene Breitenbach Arlo D. Poe 
Gordon L. Files Richard B. Richards 
John M. Hall Walter O. Schell 
John W. Holmes David Tannenbaum 
Fred A. Knight Maynard J. Toll 
John C. McHose W. W. Wallace 


Edna Covert Plummer Loyd Wright, Jr. 
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Junior BarRIstERS COMMITTEE 
Loyd Wright, Jr., Chairman 
Gordon K. Wright, /st Vice Chairman 
Chester I. Lappen, 2nd Vice Chairman 
Ira M. Price II, Secretary-Treasurer 
Loyd Wright, Jr., Board Member 


COMMITTEE ON JUVENILE Court 
Allan L. Leonard, Chairman 
Edna Covert Plummer, Board Member 


Stanley A. Barker Alden F. Houck 
John K. Ford Helen Kemble 
Richard M. Goldwater Harold H. Krowech 
Ernest C. Griffith Donald E. Ruppe 


COMMITTEE ON LAW LIBRARIES 
Richard L. Oliver, Chairman 
Harold A. Black, Board Member 


William D. Campbell Louis E. Kearney 
Thomas S. Dabagh Robert L. Moore 
Martin Gendel Frank C. Sproul 


COMMITTEE ON LAWYERS REFERENCE SERVICE 
Francis B. Cobb, Chairman 
George Bouchard, Board Member 


Thomas S. Bunn James D. Harris 
Joseph J. Burris Ira M. Price II 
Walter G. Danielson Charles E. Quirollo 
Alexander K. Ginsburg William A. C. Roethke 


Edwin W. Taylor 


CoMMITTEE ON LEGAL, AID 
John L. Martin, Chairman 


Henry McClernan, Board Member 


Edward Feldman Katherine Hall 
Ralph E. Lewis 















William T. Coffin 
Kimpton Ellis 
McIntyre Faries 
Gordon F. Hampton 


COMMITTEE ON LEGAL ETHICS 
H. Eugene Breitenbach, Chairman 
Harold A. Black, Board Member 


Henry Schaefer, Jr. 
William S. Scully 
Thomas C. Yager 
A. Marburg Yerkes 
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COMMITTEE ON LEGAL SERVICES ‘TO THE ARMED FORCES 
STEERING COMMITTEE 
Robert B. Ballantyne, Chairman 
Cameron W. Cecil 
Edward C. Freutel, Jr. 


Edward C. Jones 
Stanley C. Lagerlof 
William French Smith 


GENERAL COMMITTEE 
Donald Kolts 
William H. Levit 
David I. Lippert 
Charles H. Lynch 
Robert J. Magdlen 
Harry Margid 
John R. Meserve 
David Ravin 
Jules John Sherman 
Malcolm E. Stewart 
Horace B. Thompson, Jr. 
Collman E. Yudelson 
James G. Whyte 
George 
Alan Ross, Jr. 


Howard C. Alphson 
Blase A. Bonpane 
Ralph R. Benson 

Barnet M. Cooperman 
Joseph H. Edgar 

Burnett Essey 

Oral R. Finch 

Peter E. Giannini 

Clyde P. Harrell, Jr. 

W. Sumner Holbrook, Jr. 
John R. Jacobs, Jr. 

P. J. Kirby 

Alfred M. Klein 


Chauncey G. Kolts 3oshae 


CoMMITTEE ON LEGISLATION 
Adrian A. Kragen, Chairman 
3urdette J. Daniels, Board Member 

Frank C. Weller 


Steadman G. Smith 


Julian Beck 


Kent H. Redwine 
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COMMITTEE ON MALPRACTICE 
J. Marion Wright, Chairman 
W. I. Gilbert, Jr., Board Member 


Stanley Arndt Richard Kirtland 
Edward I. Conroy C. R. Liljestrom 


COMMITTEE ON MEMBERSHIP 
Hugh W. Darling, Chairman 
Stevens Fargo, Board Member 


Rufus Bailey Edward C. Freutel, Jr. 
Lawrence E. Drumm Augustus F. Mack, Jr. 


COMMITTEE ON NEw County Court House 
Emmett E. Doherty, Chairman 
Herman F. Selvin, Board Member 


Henry Duque Dana Latham 

Harry L. McClean Clarence B. Runkle 
Rollin L. MeNitt Vernon P. Spencer 
Harold A. Black Kdward S. Shattuck 


Loyd Wright 


COMMITTEE ON PLEADING AND PRACTICE 
Delvy T. Walton, Chairman 
William P. Gray, Board Member 


John T. Binkley John Moore Robinson 
Everett E. Fisher Hugh B. Rotchford 
James Hayes Hastings E. Spurgeon Rothrock 
Lee G. Paul Arch R. Tuthill 


COMMITTEE ON PROBATE LAW AND PROCEDURE 
A. R. Kimbrough, Chairman 
Edna Covert Plummer, Board Member 


George W. Fenimore Otho G. Lord 

Jackson A. Jordan Albert E. Marks 
Karl R. Levy J. W. Mullin, Jr. 
H. E. Lindersmith Laurence L. Otis 


I. H. Prinzmetal 











PROGRAM COMMITTEE 
Albert Lee Stephens, Jr., Chairman 
Herman F. Selvin, Board Member 


Hon. Stanley N. Barnes Joseph G. Gorman 
Robert M. Barton Hallack W. Hoag 
Paul Burks Sigurd E. Murphy 


Glendon L. Tremaine 


COMMITTEE ON PsyCHOPATHIC CouRT 
Steadman G. Smith, Chairman 
Henry McClernan, Board Member 


James A. Broderick, Jr. Norman Macbeth 
F. Walton Brown George H. Pratt 
William A. Cruikshank, Jr. Maurice Saeta 
Leslie L. Heap Selma Moidel Smith 
Paul L. Zimmerman Wixon Stevens 


COMMITTEE ON EXPANDED ASSOCIATION QUARTERS 
AND FACILITIES 
Joseph G. Gorman, Chairman 
Kenneth N. Chantry, Board Member 


Harold F. Birnbaum Russell B. Seymour 
Edward L. Butterworth Jenjamin W. Shipman 
Ray C. Eberhard C. G. Stratton 

Robert Feinerman George W. Tackabury 
Clifford E. Hughes Leo B. Ward 

Albert Pearlson Louis M. Welsh 


COMMITTEE ON SUBSTANTIVE LAw 
Augustus F, Mack, Jr., Chairman 
Cornelius McInerny, Board Member 


E. H. Corbin Raymond V. Haun 
Dorothy K. Davis Seth M. Hufstedler 
Milnor E, Gleaves Stanley C. Lagerlof 
Fulton Haight Samuel ©. Pruitt, Jr. 


Martin H. Webster 
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COMMITTEE ON TAXATION 
A. Curtis Smith, Chairman 
George Bouchard, Board Member 


Harry Graham Balter F,. Edward Little 
George M. Bryant R. H. MacCracken 
C. Clinton Clad John L. Nourse 
Ray C. Foote Charles F. Reiche 
W. Sumner Holbrook, Jr. Edward Sumner 


Charles M. Walker 


Los ANGELES BAR ASSOCIATION DELEGATION TO THE 
1951 State Bar CONFERENCE 
Gordon L. Files, Chairman 
T. Paul Moody, Ist Vice Chairman 
John S. Frazer, 2nd Vice Chairman 


DELEGATES 
Rufus Bailey Knox Farrand 
Alva C. Baird Arthur E. Freston 
Robert M. Barton Katherine Hall 
Warren H. Biscailuz Gordon F. Hampton 
H. Eugene Breitenbach Rex Hardy 
W. Mackenzie Brown Chester I. Lappen 
George Harnagel, Jr. J. Robert Meserve 
Herbert A. Huebner Lawrence L. Otis 
Frank R. Johnston D. Howard Painter 
Edward C. Jones Elliott H. Pentz 
Henry E. Kappler Morris Pfaelzer II 
Adrian Kragen Arthur M. Rogers, Jr. 
W. B. Carman, Jr. Silas Ernest Roll 
Harold J. Cashin Hugh B. Rotchford 
Edward L. Compton E. Spurgeon Rothrock 
Hugh W. Darling Frederick H. Sturdy 
Leonard A. Diether David Tannenbaum 
Roy W. Dowds Harold S. Voegelin 


Lowell L. Dryden Loyd Wright, Jr. 














Robert W. Anderson 
Irving G. Bishop 
John S. Bolton 

Leon B. Brown 
William F. Clements 
George i. Devor 
Richard T. Drukker 
John W. Eagle 

H. Bradley Jones 
Walter F. Keen 
Helen Kemble 

James H. Kindel, Jr. 


ALTERNATES 


Marcus A. Mattson 
White McGee, Jr. 

Milo V. Olson 

John P. Pollock 

Bennett W. Priest 
Francis F. Quittner 
Albert Lee Stephens, Jr. 
Eugene L. Stockwell, Jr. 
Carlos G. Stratton 

Arch R. Tuthill 

Charles M. Walker 
Shirley C. Ward, Jr. 
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Richard L. Kirtland 
Owen E. Kupfer 
Ernest A. Lackmann 


George K. Whitworth 
Emmet H. Wilson, Jr. 


BANKER’S LIEN 


(Continued from page 293) 

lien and could hold the proceeds of the notes to the exclusion 
of the rights of creditors because this lien attached prior to bank- 
ruptcy and as of the moment the notes were turned over to the 
bank. If the bank had not entered into special loan agreements 
but had allowed the debtor to overdraft its account in reliance upon 
the proceeds from the notes to repay the overdraft, the existence 
of the lien would have been undisputed. On the other hand, for 
illustration, if the bank had loaned $50,000.00 on an agreement 
whereby the $180,000.00 worth of notes were specifically pledged 
as collateral security and, in addition, the bank had allowed over- 
drafts of $100,000.00, it appears equally clear, from the California 
cases heretofore cited,® that the Court of Appeals would have 
been required to find that the rights of the bank were limited to 
the use of the proceeds upon the notes to the extent of $50,000.00 
only ; and the surplus proceeds to the extent of $130,000.00 would 
have to be surrendered to the receiver in bankruptcy. 

As hereinabove indicated, our courts have seen fit to limit the 
application of Civ, Cope §3054 under a “special purpose’’ theory. 
It is submitted that this position is illogical. Either the bank has 
a general lien on property of the depositor in its hands, or it does 


See Note 3, supra. 
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not. The “special purpose” limitation on the lien makes sense 
only if it is based upon the fact that the lien exists where the 
bank extends credit upon the faith of the securities involved. 
Where, however, there is no credit advanced upon the faith of 
those securities, the lien should be denied irrespective of whether 
the case fits within the customary definition of “special purpose.” 
It appears reasonable to give the bank a lien where it extends 
credit in reliance upon specific property in its possession even 
though no written agreement, pledging, assignment, or other trans- 
fer accompanies the extension of credit. Thereby the bank is 
protected to the extent of its reliance and the depositor or his 
creditors will not be unexpectedly faced with the claims of a 
bank merely because the depositor may have coincidentally (and 
after the making of a loan to him) used the bank to collect notes 
or accounts receivable 





a task which a collection agency or a 
lawyer could likewise have undertaken. 

Until the banker’s lien is clarified,® the business man who bor- 
rows from his bank should give serious consideration to the use 
of possible alternatives to avoid seizure of his property. Either 
have a bank other than the lending institution handle all of his 
collections and other transactions of a like character, or, better 
still (and more practical), enter into a written agreement each 
time a loan is made and therein spell out the elimination or exclu- 
sion of the right of the bank to seize other than specified assets 
for repayment. After all, the business man should suffer under 
no illusions; the untimely (for him) assertion of a banker’s lien 
could well ruin him. If the bank refused to sign such an agree- 
ment, then he would have the benefit of this warning in knowing 
that if the bank advances money, it will seek to enforce a banker’s 
lien even though the property involved comes into its possession 
long after the loan is made and is obviously not the immediate 
motivating factor leading to the extension of credit by the bank. 

*Compare Engleman v. Bank of America, 98 A. A. C. 509 (July 7, 1950), with 
Goggin v. Bank of America. In the Engleman case, the bank purchased contracts 
executed by the depositor and others; the collections under the contracts were to be 
placed in a special account to pay defaults in any contract purchased under the 
agreement between the depositor and the bank. The depositor made a similar, second, 
arrangement with another branch of the bank and subsequently went into the hands 
of an assignee for the benefit of creditors. At the time of the assignment the 
account pursuant to the first arrangement had a surplus and the account pursuant 
to the second arrangement had a deficit. Under the agreement between 13 bank 
and the depositor, any surplus was to be “paid or credited’’ to the depositor. Yet 
the District Court of Appeal denied both lien and setoff, upon the theory that the 
instructions to pay or deposit the surplus created a special account, Similarly, in 
Goggin v. Bank of America, the amounts collected were to be deposited in the regular 


deposit account of the depositor, yet the U. S. Court of Appeals for the Ninth Circuit 
reached a contrary ruling in upholding the lien of the bank. 
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Most bank executives are so trained that they instill a feeling of 
confidence and friendliness in the depositor, which is good business. 
On the other hand, the business man should be aware of the stern 
realities confronting the banker when the bank must choose be- 
tween the relief sought by a depositor or his creditors and the 
rights of the stockholders and creditors of the bank. 





PAROL EVIDENCE 
(Continued from page 286) 

Counsel desiring to insist that a contractual “No” still means 
“No” despite the inclusion of a prayer for reformation in the 
pleadings should not lose heart entirely. That part of the action 
not devoted to reformation or rescission may still be parried 
with the parol evidence shield. In Black v. Richfield Oil Corp. 
146 F. 2d 801 (9th Cir. 1944), cert. den., 325 U. S. 867 (1945), 
plaintiff sought a declaratory judgment as to the rights of parties 
under a licensing agreement, reformation, and an accounting. 
Defendant successfully invoked the parol evidence rule in having 
a list of patent numbers in the license contract left inviolate. 
The court held that the agreement was not ambiguous, and that 
extrinsic evidence was inadmissible to add to the numbers in- 
cluded therein. As to the prayer for reformation, the court 
held that since the remedy is equitable, plaintiff's fault in omit- 
ting the patent numbers barred relief. 

Thus pleadings raising the issue of reformation may permit 
the admission of extrinsic evidence for that purpose alone, and 
not as attack upon an unambiguous contractual “No” in an action 
for breach of a contract. 


PAROL EVIDENCE RULE PERMITS 
EXPLANATION BUT NOT CONTRADICTION 
OF AMBIGUOUS CONTRACTUAL TERMS: 


Where a “mistake or imperfection of the writing” is not put 
in issue by the pleadings, and where the “validity of the agree- 
ment” is not the fact in dispute (Cope oF Civil PROCEDURE 
Section 1856(1) and (2)), parol evidence still may be admis- 
sible under that portion of Section 1856 which permits the 
extrinsic evidence to be used “to explain an extrinsic ambiguity.” 


This is the floodgate phrase.- The greater part of court discus- 
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sion of the parol evidence rule in California involves the deter- 
mination when the gates may be opened and how much water 
may flow. 

Obviously, the first defensive move on the part of counsel 
relying upon the contractual language is the insistence that the 
contract is not ambiguous. Arguments must of course depend 
upon the facts of each case. Occasionally, the courts agree with 
proponents of the pure prose. As noted above, neat lists of 
patent numbers have been held to be unambiguous ;’ the phrase 
“in full settlement of all claims of every kind and nature against 
said [administrator], either personally or as executor and against 
said estate” has in effect been held to have been as pure and clear 
as new drawn wine;" the words “in said legal subdivision” have 
been held to constitute a model of clarity in the light of other 
terms in the agreement ;!* “950 quarts as the starting point for 
January, 1000 daily for February, and so on” has been held to 
constitute an accurate description of proposed milk sales; 
and the words “as now constructed and maintained” have been 
held to constitute a clear description of certain water pipes.’ 

On the other hand, the following terminology has been desig- 
nated ambiguous by judicial editors: a document describing 
itself both as a receipt and a note; and an escrow contract con- 
taining instructions to the effect that the property was to be 
received “subject to . . . all assessments of record” and also 


‘ 


free of encumbrances except “any assessments of record but not 


delinquent. __ 

Assuming that the court has admitted parol evidence on the 
ground that the language is ambiguous, the shield has been dented 
but not sundered. There is a limit to the purpose which the 
evidence may serve. 

Section 1856 does not authorize a contradiction of the terms of 
the contract. The point at which explanation becomes contradic- 
tion necessarily varies with the case. “No” cannot mean “Yes.” 
Sut it might mean “Maybe.” 

“Black v. Richfield Oil Corp 

S. 867 (1945) 

"In re Watterson’s Estate, see Note 7, supra 

*Joerger v. Pacific Gas & Electric Co., 207 Cal. 8, 32, 1276 Pace. 1017 (1929) 

“Brant v. California Dairies, Inc., 4 C. 2d 128, 48 P. 2d 13 (1935). 

%Rilovich v. Raymond, 20 C. A. 2d 630, 67-P. 2d 1062 (1937). 


“Gilde v. Schuster, 83 Cal. App. 537, 257 Pac. 121 (1927) 
Palma v. Leslie, see Note 8, supra 


146 F. 2d 801 (9th Cir. 1944); cert. den., 32 
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Perhaps as clear an expression of the California view as any 

is found in United Iron Works v. Outer H. etc. Co., 168 Cal. 81, 

141 Pac. 914, in which the court stated at page 84: 

! “This rule of evidence is invoked . . . not by 

showing that the parties meant something other than what 

they said but by showing what they meant by what they 

| said.” 

And in Brannan v. Mesick, 10 Cal. 95, 106, the court stated : 

| “Oral evidence is sometimes admissible to explain, 
but not to contradict or vary the terms of a written 
contract ” (Emphasis added.) 

Obviously, application of the law is more difficult than state- 
ment. However, a few general rules may be applied to define the 
line between explanation and contradiction in California. 

If the ambiguous instrument contains a specific provision which 
is directly challenged only by evidence apart from the agreement, 
the courts hold that the extrinsic evidence is contradictory and 
will not permit its use. Thus, where a mortgage was signed by 
four persons in their individual capacities, evidence tending to 
show that they signed as agents of a corporation was held inad- 
missible as contradictory to the agreement under the parol evidence 


rule.17 Where an instrument used the words “owned” and 
“owner” in describing land to be sold, the court affirmed the lower 
court’s rejection of extrinsic evidence tending to show that land 
not then owned was embraced in the agreement to sell.15 When 
words in a contract described pipes “then constructed and main- 
tained,” the court held that evidence adding other additional pipes 
to the agreement was contradictory and inadmissible under the 
parol evidence rule.'® And where the contract provided for de- 
livery of “about 250 tons grapes more or less,” the court held 
inadmissible extrinsic evidence tending to show that some 420 
tons of grapes was the intended number.*? 

Sut apparently a different rule is applied when the instrument 
itself contains two contradictory provisions. In such a case, the 
very contract or instrument itself embraces the antithetical terms. 
Here, the courts do not hesitate to entertain evidence to “explain” 
the ambiguity, although necessarily contradiction of one of the two 
conflicting terms in the contract must result. 


MRichardson v. Scott River R. W. & M. Co., 22 Cal. 150 (1863). 

%Palm S. ete. Co. v. Palm S. L. & L. Co., 36 C. A. 2d 730, 98 P. 2d 530 (1940) 
WRilovich v. Raymond, supra, Note 14. 

*Peterson v. Chaix, 5 Cal. App. 525, 90 Pac. 948 (1907). 
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For example, where escrow instructions contained the contra- 
dictory terms “subject to . . . assessments” and “free of en- 
cumbrances except assessments of record but not delinquent,” the 
court permitted the use of evidence ultimately contradicting one 
of the antagonistic phrases.27 And where the written contract 
itself was denominated a “receipt” and also a “note,” the court held 
that such express contradictions could be “explained” under the 
parol evidence rule, even though one of the provisions had to be 
contradicted.** 

The lesson to be gained by the attorney in California is that in 
resisting the admission of extrinsic evidence, he must stress the 
fact that the contract itself contains no contradictory terminology. 
Thus if contract provides for a “license,” he should be able to 
resist extrinsic evidence tending to prove an “easement,” since 
that is contradictory; yet he might not be able to resist extrinsic 
evidence tending to prove an irrevocable license, since that is ex- 
planatory; but if the agreement itself contains both the terms 
“license” and “easement,” the floodgates are open, and evidentiary 
torrents might be admitted to “explain” whether a license or an 
easement was intended, in spite of the fact that one of the two 
antagonistic terms must necessarily be contradicted. 

One other rule should be noted. Assume that the ambiguous 
contract contains no expressly antithetical terms, and therefore 
that extrinsic evidence may explain but not contradict the defini- 
tive language. In such a case, not only the express language but 
also the implications of that language are protected against contra- 
dictions. 

Williston expresses the rule in this manner: 

“Even where the parol agreement is not in terms con- 
tradictory of the writing, the implication in fact of the 
writing may be clear that it fully expresses the whole 
bargain in regard to the matter in question. To contra- 
dict such an implication of fact by parol is no more per- 
missible than to contradict the direct words of the writ- 
Ws we 

Probably illustrative of the application of this rule in California 
is the case of Rilovich v. Raymond, 20 C. A. 2d 630, 67 P. 2d 
1062 (1937), in which the words “the system of pipes now con- 
structed and maintained” were held to imply the term “gravity 
#Palma v. Leslie, supra, Note 8 


*Gilde v. Schuster, supra, Note | 
#3 Wittiston, Contracts, §639, p. 1836 (Rev. Ed. 1936). 
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system of pumping water.’’ Since the implication of the express 
language was not contradicted in the instrument itself, the court 
held that evidence tending to contradict rather than explain the 
implication was not admissible. 

PAROL EVIDENCE MAY ALWAYS BE USED 


TO SHOW THE “CIRCUMSTANCES UNDER 
WHICH THE AGREEMENT WAS MADE.” 


Sections 1856 and 1860 of the Cope or Civi PRocepuRE also 
permit the use of extrinsic evidence to show “the circumstances 
under which the agreement was made or to which it relates. 

If the circumstances under which the agreement was made 
could thus be probed without limit, it is apparent that the parol 
evidence rule would be vitiated. It seems that these provisions 
must be read concurrently with the others, and that the 


, 


“circum- 
stances” may not contradict the provisions of the contract. 


In one case,?* the court noted that 


‘one may be permitted to 
show the situation of the parties, surrounding circumstances, and 
such matters of fact as tend to place the court in the situation 
of the parties.” But in citing this rule, another court hastened 
to add, “. . . but objections to evidence as to their intentions 
or as to the meaning or legal effect of the writng were properly 
sustained.””** 

In an excellent summary of the California law, the Federal 
Ninth Circuit has observed: 

“Of course it is often a matter of difficulty to apply 
the parol evidence rule. One would expect to find, and 
there are to be found in the California decisions, cases 
holding rather broadly that in resolving questions of in- 
tent it is the duty of the court to admit parol evidence 
of the surrounding circumstances in order that the court 
may place itself in the same situation as the contracting 
parties were; but in the same cases it is recognized that 
the language of the contract must govern its interpreta- 
tion. And a consideration of the various holdings cited 
on both sides leaves little room for doubt that in respect 
of the agreement before us reformation affords the only 
possible remedy.”*® (Emphasis added.) 

Thus it is apparent that the “surrounding circumstances” must 
be examined cautiously, and in such a manner as not to contradict 
the provisions of the agreement. 

" 4Paige v. Akins, 112 Cal. 401, 44 Pac. 666 (1896). 


*Estate of Watterson, 130 Cal. App. 741, 20 P. 2d 772, 774 (1933). 
*Black v. Richfield Oil Corp., supra, Note 10. 
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CONCLUSIONS: 
The parol evidence rule as a shield for contractual language 


may be dented and creased in some places, but it still deflects 
some evidentiary blows. Specifically, the following rules of 
thumb are suggested, subject of course to the vagaries of battle 
and court construction: 

1. Parol evidence is freely available in cases properly 
framed upon theories of reformation, rescission, or in 
resisting specific performance. 

2. Parol evidence will not be admitted in an action 
in contract merely because the evidence when admitted 
might have justified reformation, which was not sought. 

3. Where both relief for breach of contract and 
reformation are sought, the courts will deal separately 
with each cause of action. The parol evidence relied 
upon for reformation will not necessarily be available to 
contradict the terms of the agreement breached. 

4. Parol evidence is admissible to show the sur- 
rounding circumstances under which the contract was 
initiated. But such “circumstances” may not contradict 
the contractual terms. 

5. Parol evidence is not admissible where the con- 
tract is free from ambiguity. 

6. Whether or not the contract is ambiguous varies 
with the circumstances. However, ambiguity is a ques- 
tion of law and the trial court’s decision is not binding 
on appeal (Brant v. Cal. Dairies, Inc., 4 Cal. 2d 128, 48 
Pac. 2d 13 (1935). 

7. Given an ambiguous contract without directly 
antithetical terminology, the California courts forbid the 
use of evidence apart from the contract to contradict an 
express term or provision in the agreement. Implica- 
tions as well as express provisions are subject to this 
rule. 

8. Where the instrument or agreement itself contains 
directly contradictory terms the courts permit extrinsic 
evidence to resolve the dilemma, although necessarily 
one of the antithetical provisions must ultimately be con- 
tradicted. 





